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OFFICIAL VALUATION OF RAILROAD 
PROPERTIES— DISCUSSION 

Edward B. Whitney : I notice that while two of the 
four papers that we have heard were from lawyers, all 
of those who are slated to discuss the papers are 
lawyers also. I suppose we are called upon — I speak as 
a lawyer, although now retired from the profession, be- 
cause my information about these matters was acquired 
in that capacity — because our experience may somewhat 
supplement that of the economists, and to a certain ex- 
tent we are sometimes investigators in the same field. Our 
knowledge is less extensive, but occasionally a lawyer 
has to spend two or three or six months of his time over 
some single economic problem. And while he reads all 
that he can find that you have written on his general 
subject — in the English language- — he finds himself per- 
force to some extent an investigator in a new field. His 
work meanwhile is being checked up by some other 
lawyer working on the other side of the same negotia- 
tion or controversy. Between them, they may have 
experiences not always accessible to you, and be able thus 
to make some little independent contribution to economic 
thought. 

Now as to the judges. I will speak more frankly now 
than perhaps ever I will again. I notice that you make 
frequent references to opinions of the courts. I do not 
think that the courts are able to contribute much of value 
to this branch of knowledge. They have not sufficient 
time for thorough investigation of anything. They have 
too many other things to do. The judges listen to what 
the lawyers tell them, and come to the best decision they 



260 American Economic Association 

can in the time permitted. They rank rather with the 
legislators. What they help make is law, not science. 
The economists, with a little assistance from lawyers and 
business men, are the investigators. 

It is also important in reading what the judges say to 
distinguish between the actual matter decided and the 
remarks which we call obiter. The best test by which 
you can determine whether a judicial lucubration is obiter 
is to consider whether the lawyer to whose cause it seems 
detrimental was successful or unsuccessful in the case. If 
he was successful in the case, then he could not move for 
a rehearing about the detrimental lucubration, no matter 
how mistaken it may have been, for his client has won, 
and therefore is not aggrieved. Neither he nor his 
client is charged with the duty of protecting posterity, or 
developing the science of economics. Yet I notice that 
you often quote statements that could not be tested by a 
motion for reargument, and therefore were not part of 
what the court really decided. A great many of the 
judicial declarations which are being quoted upon this 
very matter of valuation are obiter, not binding upon the 
courts, and liable to be taken back again at any moment. 

I do not agree with Mr. Whitridge in thinking that the 
valuation movement emanated from the State of Wis- 
consin. I think that it came from the Supreme Court 
of the United States, in the construction which that court 
gave to the Fourteenth Amendment to the United States 
Constitution, providing that property shall not be taken 
without due process of law. The court held that to make 
property non-income-bearing was the same thing as to 
take the property itself; therefore, that fares can not be 
reduced below a figure which will give some return upon 
the property of the company whose rates are being 
reduced. The exact amount of return is not yet fixed. 
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Some remarks in a recent opinion have led to the impres- 
sion that it has been fixed at 6 per cent. But those 
remarks are obiter. Examination of other opinions will 
show that this 6 per cent referred to may include not 
only returns applicable to dividends but also returns 
applicable as offset to depreciation. But whatever may 
ultimately turn out to be the rate of dividend guaranteed 
by the Fourteenth Amendment, the Constitution requires 
every legislature, municipality, or public service commis- 
sion to make some kind of a valuation of the property 
of a corporation, before reducing its rates. 

Now how that valuation is to be made, I can no more 
guess than can Mr. Whitridge or Mr. Williams. We 
can get some approximation to the value of a dwelling 
house in a city, when there are a hundred similar houses 
in the same neighborhood. But who can value a thing 
that can not be duplicated, like a railroad terminal? I 
was once a member of a commission which had to put a 
valuation on such a terminal on tide water. There was 
no similar location anywhere. We heard the testimony 
of all the experts within reach of New York. The only 
thing that was clear was that the railroad company's 
own estimate, made before careful study of the subject, 
was a gross undervaluation. Whether it should be in- 
creased 100 or 200 per cent, or more, nobody could guess. 
The method of valuation by cost of reproduction is 
properly subject to all the criticism that has been made 
upon it. The cost of reproduction of any particular part 
of a plant has commonly no bearing on the real value of 
the property as a whole. Let me put one case — that of 
a valuation which a gentleman who is going to follow 
me in this discussion actually persuaded a court to make. 
The court was valuing the plant of a certain gas company. 
Included in the plant was a certain gas holder which had 
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a cover over it. That cover was almost as good as new, 
although it had been there for over thirty years. Hence 
on good expert testimony, expounded by a very good 
lawyer, the court valued it at cost less 8 per cent discount, 
or at about $180,000. But for thirty years past people 
have not been building covers for gas holders. It has been 
found that the holders do almost as well without them. 
Hence I have been informed that in a similar case in 
Massachusetts the commissioners awarded cost less 97 
per cent discount. That would have made this particular 
award about $5000. Now this is an extreme case, but it 
is a typical one. 

I believe that so far as a valuation can be taken as the 
basis of rate making it must be a valuation based not upon 
the cost of duplicating the railroad property or gas prop- 
erty immediately under consideration, but upon the cost 
of building an up-to-date rival, capable of duplicating its 
work. If the up-to-date rival can not procure terminals, 
how is this valuation to be made? 

I am not sure that present valuation is the fairest 
basis for rate regulation. It has been made the basis of 
judicial discussions, not because of equitable consider- 
ations, but because of the wording of the Fourteenth 
Amendment. But the Chairman informs me that my time 
has expired. 

Victor Rosewater: While I am not perfectly clear 
in my own mind as to how effective physical valuation 
would be for the purposes for which it is advocated, I 
should like to emphasize two or three important points 
which bear on the subject which have not been given 
adequate consideration. 

First, it should be remembered that the demand for a 
valuation, which we are now told is unnecessary and 
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inconsequential, originally came from the railroads them- 
selves, and was set up on behalf of the railroads to protect 
themselves against what they regarded as a threatened 
confiscatory reduction of their rates. I happen to come 
from the section of the country in which the railway rate 
cases to which reference has been made started, and have 
some familiarity with them. 

In what is known as the Nebraska maximum rate 
cases, it was the railroads which set up the plea that rates 
should be compensatory to the extent of giving owners 
a fair return upon the value of their property, and they 
persuaded the court to their view. The railroads had 
no difficulty in proving a valuation to support their con- 
tention, and in securing from the court a decree nullify- 
ing the rate law on the ground that it would confiscate 
their property. But in this decree the court made it 
plain that it had reference to the then valuation of the 
road, volume of traffic, and cost of operation, and left it 
to the state to reopen the case at any time an increased 
volume of business growing out of the development of 
the country might reduce cost of handling and transport- 
ing and make the annulled schedule of rates produce suffi- 
cient revenue to be compensatory on a fair valuation. In 
other words, the Nebraska rate cases show that the rail- 
roads could surmount all obstacles to secure a valuation 
which might be used to maintain their rates; but now, 
when they fear such a valuation and rule would reduce 
their rates, they insist that it is impossible to arrive at 
any accurate valuation, and that such a valuation even if 
possible would have no bearing on rates. 

Second, one of the speakers has called attention to the 
fact that public service utilities have had to spend a 
great deal of money for experimental work, and for 
machinery and equipment afterwards discarded, and has 
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argued that physical valuation of the property would not 
take this outlay into account as part of the investment 
on which the owners were entitled to return. There is 
no question but that this is a common practice of such 
corporations, namely, to capitalize all the investment 
losses and endeavor to charge the public rates that will 
enable them to pay dividends just the same as if these 
investments had turned out successful. But the ordinary 
business man or private corporation is subject to the 
same losses. He buys machinery which is soon anti- 
quated, or put out of commission by new inventions, but 
he must charge the cost off to profit and loss and cannot 
make the public pay for them perpetually in higher 
prices. 

Third, the question of valuation enters in at one other 
point. Whenever the employees of a public service 
corporation seek wage increases the question arises 
whether the revenue warrants yielding to their demands, 
and their committee is told that the owners are entitled 
to a fair return on their capital. On how much capital- 
ization are the owners entitled to a return as against the 
employees and wage-earners? Plainly the earnings are 
divided between these two classes, and the justice of the 
claim of the owners to a fair share depends at least in 
part on the valuation. 

Charles F. Mathewson: As I am properly and 
necessarily limited to a very few minutes, you will 
pardon abruptness in plunging into the main features 
of the discussion. 

At the outset I desire to take emphatic issue with 
Professor Adams's suggestion that public service corpor- 
ations constitute a "partnership" between their stock- 
holders and the public. No partnership in any proper 
sense exists. 
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All such corporations, excepting of course plants 
established by municipalities, which this discussion does 
not touch, are solely the work of private individuals and 
are created by private funds. Indeed, until Munn v. 
Illinois and kindred cases, decided within the memory of 
even the youngest of us, public service corporations were 
not considered as more vulnerable than other private 
corporations under our Constitution, or as subject to 
legislative regulation even regarding rates; and the 
power of the legislature in regulation is still strictly limit- 
ed by the provisions of such Constitution. 

The permissible regulation of such corporations, under 
the decisions of the Supreme Court of the United States, 
in no wise implies a "partnership" between the share- 
holders and the public; private individuals still solely 
establish and contribute their capital to promote such 
corporations; and they solely are entitled to any 
"profit", — the power of the legislature being limited to a 
restriction of the profit, but not below that which will 
pay a constitutional return upon the valuation of the 
investment devoted to the public service. It should, too, 
occur to those who denominate such a corporation a 
"partnership", to inquire why the public, if a partner, 
does not contribute to the losses which not infrequently 
accrue against a public service corporation even to the 
point of the bankruptcy courts; and the fact that the 
public has never been required or sought to contribute to 
such losses, as an honest partner should, is rather con- 
clusive evidence that the public has not assumed and does 
not desire to assume the position of a partner in such 
enterprises. It would be an odd "partnership" which 
should provide that one of two partners should share 
liberally in the profits, but should have no part in meeting 
any losses which might result from the business. 
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The chief excuse, so far as I understand it, for refer- 
ring to a public service corporation as a "partnership", 
arises from the assumption that the public is contributing 
to its capital the consents (commonly called "franchises") 
by virtue of which the corporation is enabled to place its 
fixtures in the public streets; but in this connection very 
important circumstances seem to be overlooked. In the 
first place many such "franchises" are bought outright 
by the corporation from the state, or from its political 
subdivision whose consent is necessary to such placing. 
There are electric lighting "franchises" in this city which 
were voted either upon payment to the municipality of 
a lump sum, or upon an agreement to furnish to the 
municipality free lights in consideration of the grant; 
and there are street railway and other "franchises" pay- 
ment for which is continuously being made in pursuance 
of agreements entered into in connection with the grant. 
It is true that some "franchises" involving right to 
occupy the public streets with fixtures have been granted 
in the past without a money payment to the municipality ; 
but it does not follow that they were granted without 
consideration. On the contrary they were almost invar- 
iably granted, in such cases, to induce individuals to 
embark their capital in a public service for the conven- 
ience of the people, which the municipality itself was 
either unable or unwilling to do; and the consideration 
for such grants was the investment in the enterprises of 
hundreds of thousands and millions of dollars by such 
individuals, taking the chances of profit in a field then 
often novel and untried, and thereby increasing the 
comfort and convenience of the general public as con- 
templated by all parties. Thus about 1823 a franchise 
was granted to the New York Gas Light Company to 
manufacture and sell gas in the City of New York, and 
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as a consideration for such franchise private individuals 
promptly invested hundreds of thousands of dollars in a 
new and then doubtful business, — the public being there- 
by placed in possession of a product infinitely more 
convenient and attractive as an illuminant than any there- 
tofore known. The public was mighty glad to have the 
franchise granted and the industry established. 

Let us, therefore, have an end to the cry as to the 
existence of a "partnership" or other rights in the 
public, based upon the assumption that it has generally 
"given" away franchises. It has not as a rule "given" 
them without adequate consideration in some form mov- 
ing from the other side. And even were such franchises 
pure gifts, with no apparent consideration in the way of 
investment of capital or otherwise, it would not mater- 
ially affect the situation, or establish a "partnership", or 
vest in the public any legal right in something which it 
had voluntarily transferred to another. A friend may 
present to me a watch at Christmas, based upon no 
consideration except love and affection; but he has not 
on that account any title either to take or to use the 
watch after such presentation, to any greater extent 
than would be the case had I purchased it at Tiffany's 
and paid a high price for it. He is not a partner of mine, 
in either the ownership or use of the watch, from the 
mere fact that he presented it to me ; and the same rule 
prevails if he, in conjunction with other gentlemen who 
constitute the public, legally presents to me a franchise 
or any other property or property right. 

To a second proposition of Professor Adams I register 
a dissent, even more emphatic. The first proposition 
discussed relates rather to definition; but his second 
advocates a course of action the outcome of which could 
not fail, in my judgment, to produce results vicious and 
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disastrous in the highest degree. If I understand his 
suggestion, it is in substance that "surplus profit earned 
by a public service corporation, over the constitutional 
limit, should be required by law to be contributed to the 
public treasury." You observe that he proposes to 
restrict the return of the shareholders in a corporation 
to the "constitutional" limit, not to a commercially fair 
or reasonable return as between business men, but to 
a limit so low that anything less would be so unreasonable 
and unjust and oppressive that the court would take the 
legislature and officers of a sovereign state by the throat, 
and declare that — with all the presumptions existing in 
favor of a legislative act and all the reluctance of the 
court to interfere with the action of a state — the con- 
science of the court could not permit the legislature to 
perpetrate the outrage. 

Thus in the case of the Consolidated Gas Company of 
New York, Professor Adams would limit the return of 
the stockholders to 6 per cent, although no rate lower 
than 8 per cent was suggested in the investigation of the 
Stevens Legislative Committee of 1905, and although 
counsel for the Public Service Commission in the Con- 
solidated Gas litigation admitted in the Supreme Court 
that it was the intent and desire of the state to allow a 
return of 8 per cent upon a proper valuation of the com- 
pany's property. 

In holding that anything below 6 per cent for that 
company would be so clearly confiscation as to be uncon- 
stitutional, Judge Hough in the Federal Court said : 

"It has not been asserted and is not believed that 6 per 
cent is a profitable, satisfactory, or attractive rate for 
the investment of capital in a gas business. In my opin- 
ion it is none of these things, but it is the lowest rate 
which in the City of New York can be considered 
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legislatively fair to those who are already engaged therein 
and cannot readily escape." 

It is too obvious to require discussion that if capital 
were limited to such bare "constitutional" return, so- 
called, it would see to it with great care that it would not 
get into any place from which it could not "readily 
escape." Had such a proposition been heretofore 
adopted in practice, the immense development of this 
country by railroads and other public service corporations 
with a profit of millions of dollars for the people where 
there were thousands of dollars for the corporations, 
would have been an utter impossibility; and the putting 
now into operation of such a rule would inevitably fetter 
and stagnate development and activity to a calamitous 
extent. No greater infliction could be laid upon any 
country, and particularly upon a comparatively new coun- 
try, than the adoption for the discouragement of capital 
of any such an extraordinary proposition as I understand 
to be advanced by Professor Adams in relation to pub- 
lic service corporations. 

In dealing with the subject of rates or charges, in which 
feature the control of the legislature is most often ex- 
ercised upon such corporations, the valuation of the in- 
vestment of the corporation upon which it may receive a 
fair and reasonable return is, of course, an important 
consideration; and as to the basis of such valuation, we 
find much light in recent decisions, and particularly in 
that of the Supreme Court in the Consolidated Gas case 
to which I have referred. 

In the first place that court has established the proposi- 
tion that it is the "present value" of the investment, and 
not the original cost of property whether derived from 
earnings or capital contributions, upon which the share- 
holders are entitled to a return. Controversy on this point 
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arose in that case, for example, in relation to land oc- 
cupied by the company, the original cost of which was 
much below its present value ; and the Supreme Court held 
in effect that no divine right existed in a certain class of 
persons in the City of New York, merely because they 
happened to be consumers of gas, to use the land upon 
which the generating and distributing plants of the Con- 
solidated Gas Company are established at any lower val- 
uation than such land could be leased or sold to any other 
member or members of the public, — a result inherently 
just. 

The theory advanced in behalf of some of the state 
officers on that point is worse than socialism. Thus, if 
land costing the company or its predecessors $5,000,000 
some decades ago was now worth $12,000,000, they 
claimed that the consumers of gas (not even the entire 
public, because not all the public consumes gas) should be 
entitled to the exclusive use of the additional $7,000,000 
of value over original cost gratis; that is to say, they con- 
tended for rates that would pay a return to the company 
on only $5,000,000. Under even socialistic theories the 
stockholders of the company, as part of the public, would 
have been entitled to at least their proportionate share 
of the use of or profit derived from this additional 
$7,000,000; but had the arguments of the gentlemen in 
opposition been accepted by the courts, such sharehold- 
ers would not have received even that small consolation. 

And so, too, the Supreme Court held that not only must 
the tangible property of a corporation at present value be 
included, but that the value of its "franchises" must also 
be included, in the valuation of its assets. Such "fran- 
chises" have been held to be property in every sense of the 
term, subject to assignment and sale and possessing all its 
attributes. They are not mere personal "rights" or "li- 
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censes." They constitute easements, an actual interest in 
the soil, — to use the language of our Court of Appeals in 
the Ghee case, "a perpetual and indefeasible interest in 
the land constituting the streets of a municipality", and 
the Supreme Court said in the Consolidated Gas case 
that "franchises of this nature are property and can- 
not be taken or used by others without compensation," — 
thereby ending another "iridescent dream" of some of 
my good friends. 

It is true that the item of "good will", the value of 
which was allowed by the Master, was excluded by Judge 
Hough and his action approved by the Supreme Court in 
the Consolidated Gas case; but it was not declared by 
either court that, as a general proposition, good will is 
not an asset in a public service corporation which must 
be included in the valuation of its property. On the con- 
trary the direct implication is that good will is ordi- 
narily to be included. The special reason stated for its 
exclusion in the Consolidated case was, in substance, that 
the Consolidated Gas Company was a "monopoly"; that 
the situation in New York City was such that it was in- 
conceivable that the municipality would ever permit the 
streets to be torn up to install another system of mains, 
even were there room for such mains in all of the streets 
of the city; and that as the Consolidated Company was 
never to be subjected to competition, there was in its case 
no such "good will" to be valued as would exist in the 
case of an established business not so necessarily con- 
stituting a certain and permanent monopoly. 

Indeed the lower Federal courts have repeatedly recog- 
nized the propriety of the inclusion ordinarily of 
good will in the case of public service corporations ; and 
perhaps never more impressively than through Justice 
Brewer, now one of the most able and distinguished mem- 
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bers of the Supreme Court of the United States, in the 
National Waterworks case, where he declared that "the 
fair and equitable value" of the property was not the 
"original cost" or the mere "cost of reproduction", but 
"something in excess of the cost of reproduction" in that 
additional value existed from the fact that the system was 
in actual operation, with established connections with 
consumers and the other elements which make a property 
worth more as a going concern than the mere reproduc- 
tion cost of a cold plant only just ready to start up; and 
that such additional value must be taken into considera- 
tion in reaching the total valuation upon which share- 
holders may claim a return. 

Nor must it be understood that in all cases even the 
present cost of reproduction of the tangible property of 
a public service corporation, plus the value of its fran- 
chises and of its good will, measure the total valuation up- 
on which it is entitled to a return. In many businesses, 
such as the business of electric lighting and street rail- 
way operation in this city, unforseen changes have been 
so rapid in the progress of the art that it has been neces- 
sary repeatedly to replace important and expensive parts 
of plant within a very few years. Thus, scarcely had 
the street surface-railways of this city installed a cable 
system in place of animal traction, when it became expe- 
dient to discard that system and install the underground 
trolley, which to that time had not been finally proven 
feasible for use under conditions prevailing in New 
York City. Of course the extraordinary expenditure in- 
curred in such rapid development and supersession must 
be met either by contributions from current operation, or 
by addition to capital account; and in some cases it is 
utterly impossible to provide for these transformations 
from earnings, for the establishment of a depreciation 



Valuation of Railroad Properties — Discussion 273 

fund from earnings sufficient to care for them at the in- 
stant would require a charge for the product or service 
so great as to be intolerable and prohibitive. Accord- 
ingly, in such cases, it becomes necessary and proper to 
charge the extraordinary expense resulting from such 
transformations to capital account, and (for the time 
being at least, pending the establishment and operation 
of a depreciation or sinking fund account, when found 
expedient, to care for it) it must be included in the total 
valuation upon which a return is to be earned. As a con- 
crete illustration, it was shown in the Milwaukee Electric 
Railway and Light case that the entire cost of reproduc- 
tion of existing property was about $5,000,000, and upon 
that basis a city ordinance established a rate of charge 
which the city believed would permit a reasonable return 
upon that valuation. The ordinance was declared invalid 
by the Federal court, however, one of the chief grounds 
of the decision being that the city failed to allow in 
capital account at least $2,000,000 more, expended for ex- 
perimental or preliminary purposes or for superseded 
plant, which had disappeared from view in the existing 
plant by reason of the rapid progress of the art. In other 
words, to the cost of reproduction of the property the 
court in effect held that at least 40 per cent should be 
added, as representing vanished capital which had never- 
theless gone into the investment and upon which upon all 
intelligent business considerations a return must be al- 
lowed. 

In some quarters an insistent demand has arisen for a 
general or universal physical valuation of the property 
of all public service corporations, culminating in the re- 
cent recommendation of the Interstate Commerce Com- 
mission (if statements in the public press are to be 
accepted) that a "physical valuation" be made of the 
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property of all transportation corporations subject to its 
jurisdiction, of such a character as to bind the courts as 
well as the Commission. I consider such a demand 
wholly unjustified by any existing situation. 

Where a question of the reasonableness of rates is 
raised upon complaint or in other appropriate manner, 
in any specific case, a valuation of the property of the 
public service corporation affected is, as we have said, 
necessary as an element in determining such reasonable- 
ness ; and in such cases the method of procedure, whether 
by an administrative commission in the first instance or 
by the court in review of the decision of the comimssion, 
if any party considers himself aggrieved, is well defined 
and needs no comment. 

But any general valuation would involve the employ- 
ment of an army of experts and the expenditure of a 
vast sum, and the magnitude of the work is such that it 
would require fifty years or a century to complete a 
valuation which would be worthy of consideration, all 
of which might possibly be excused if the result would 
be proportionately useful and valuable. It was, I be- 
lieve, the consensus of experts on both sides in the 
Consolidated Gas case that it would ordinarily take an 
independent examiner a year, working with an adequate 
staff, to make an engineering inventory and proper ap- 
praisal of the property of that gas company alone; and 
the expert whose estimate was finally in substance ac- 
cepted by the court was able to complete his appraisal in 
a much shorter period only by working virtually night 
and day with a large staff of skilled assistants, coupled 
with the fact that he or the firm with which he had been 
connected installed a large part of the apparatus of that 
gas company and was already familiar with shipping 
weights and other details of construction from his or 
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their books. From this it will be quite clear that the 
period which I have named as necessay for a general 
physical valuation of even our railways, is not extrava- 
gant. Indeed, whether one is considering a gas company 
or a railway, large items of expense, such as foundations 
of apparatus or track, difficulty of cuttings here and there 
dependent upon the nature of the soil, and a thousand 
other features which might be mentioned, cannot be ac- 
curately estimated or sometimes even known, except upon 
an examination of the books and records of the con- 
structer, which alone will disclose obstacles which may 
have been met and overcome. 

And finally, when and if this vast and expensive and 
long drawn out "physical valuation" has been completed 
on some quia timet theory, experience teaches that not 
one in a score of public service corporations will be sub- 
ject to such a complaint as to its rates or service as to 
render its "physical valuation" a matter of importance; 
and then in the case of that one, the chances are that the 
valuation will have been so far back as to be either use- 
less or largely inaccurate for purposes of "present value." 
In other words, the time and labor involved in this great 
"physical valuation" will have been wasted. 

Moreover, it is common experience that the estimates 
of commissions largely or wholly based on ex parte ex- 
aminations, without the intimate familiarity and detailed 
records possessed by the engineers of the corporation in- 
volved, are generally so wide of the mark as to be mis- 
leading rather than valuable in any aspect; and almost 
universally such estimates fall far below actual values 
as determined in judicial proceedings where both parties 
can be heard and experts are subject to cross-examination. 
This is well illustrated by the testimony of an alleged 
distinguished expert in the Consolidated Gas case, who 
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testified with great solemnity that the mains of the com- 
pany could be reproduced for about $8,900,000, although 
the company's engineers had estimated $12,650,000 as a 
conservative figure ; and this estimate of $8,900,000 would 
doubtless have gone into the records of an ex parte com- 
mission, investigating the subject, as the real cost of 
such reproduction. On cross-examination he was asked 
if in the laying of the mains he allowed for the bridging 
of trenches at cross streets, which occur about every two 
hundred feet on the avenues ; and he replied that he did 
not, being apparently wholly ignorant of the requirement 
of the city authorities that such bridging must be done. 
When asked as to the method of laying the mains, he as- 
sumed that it would be done by "puddling", being again 
ignorant of the fact that the authorities explicitly re- 
quire tamping instead of puddling, the former a more 
expensive method. When asked whether he had allowed 
for sheathing in the trenches it appeared that he had not, 
although sheathing was necessarily and almost universally 
employed by the company to support contiguous subsur- 
face structures ; and when we allowed for sheathing, it so 
narrowed his trenches that in many instances it would 
have been impossible to get the mains in. To make a long 
story short, when to his $8,900,000 had been added the ex- 
pense attending the various items of expense which he had 
omitted, his figures were brought up to about $13,500,000, 
or nearly $1,000,000 more than the company claimed to be 
the cost of reproduction. 

Of course any "physical valuation" without, or ignor- 
ing, engineering inventories and evidence is even worse 
guesswork, and is likewise morally sure to overlook vast 
items of value and be far below the mark. Thus, the old 
Gas Commission in 1906 examined the Consolidated Gas 
Company and reported that the total value of the com- 
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pany's tangible property was only $30,000,000 and its 
franchises practically worthless, following the finding of 
the Stevens Legislative Committee of 1905 that both the 
tangible property and franchises were worth not more 
than $30,000,000. Compare this with the figure accepted 
by the Supreme Court of the United States in the result- 
ing suit, after some pruning of the valuations of the 
Master by the Circuit Court and the Supreme Court, near- 
ly $56,000,000 ; in addition to which a return was includ- 
ed in the estimated cost of so-called "purchased gas" on a 
further capital of $12,000,000, being the value of the 
company's Astoria plant capable of producing such gas, 
making a total of about $68,000,000,— less than 
$8,000,000 of which represented intangible property in 
the shape of franchises. Needless to say, the valuation 
of the Gas Company's property thus established by the 
courts has put an end to the flood of 75-cent and 70-cent 
and other like "gas bills", which had been previously 
introduced in the legislature on the theory that the value 
of the company's property, upon which it was entitled to 
a return, was only $30,000,000; and has of itself justi- 
fied the litigation. 

And finally the suggestion of the Interstate Commerce 
Commission that a general "physical valution" should be 
made which would bind the courts as well as the Commis- 
sion, is fatuous and impossible of realization under our 
constitution. Where a public service corporation objects 
to a rate fixed by a commission, as not affording a con- 
stitutional return on the value of its property, it com- 
monly brings an action in court to restrain the enforce- 
ment of the rate as depriving it of its property "with- 
out due process of law", and due process of law is well 
settled to relate to judicial procedure, and not to be 
covered by the action of any legislature or commission. 
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The court in such a suit will proceed to determine for 
itself, upon competent evidence presented, the true valua- 
tion of the company's property as a necessary element in 
determining the constitutional adequacy of the rate in 
question; it will no more, and can no more, accept or 
be bound by the estimate or finding of any commission, 
than the Federal courts could have been or were bound 
by the findings of the Gas Commission or Stevens Com- 
mittee in the Consolidated Gas case to which I have 
referred; and what a travesty on justice it would have 
been had the court been bound to accept such findings as 
reliable — and much less conclusive — proof of value! 

Of course no court would entertain a proceeding for 
abstract valuation of properties of all public service cor- 
porations; the court requires a concrete case to induce 
it to act. It will not act in a "moot" case ; its hands are 
full to overflowing with litigation involving existing 
controversies; and thought of any general valuation in 
which it can participate, and which will therefore be 
binding on it and the companies involved, may as well be 
dismissed out of hand. 

A. C. Pleydell: The question which Mr. Williams 
put as a challenge should not pass unanswered. He asks 
those of us who believe in rate regulation what we would 
do in the case of an ordinary expressman with a wagon, 
who, by introducing economies in operation, increases 
his profits by perhaps ten times his former profits on the 
capital invested. The answer is simple. The public 
would not need to regulate his rates. If his charges 
produced a profit that was greatly in excess of the usual 
return on capital and services, so many other people 
would engage in the express business that the charges 
would soon be brought down by free competition. Any- 



Valuation of Railroad Properties — Discussion 279 

one can run a wagon through the streets, but practically 
there can be only one street railway company. When 
competition regulates charges, no action by the govern- 
ment is needed ; but where, by reason of monopoly, rates 
may be higher than actual cost of service, the public, 
which grants the monopoly, has the right to restrict the 
charge. 

This is the essential point in the controversy. As Mr. 
Cotton has pointed out, local public service corporations, 
by reason of their exclusive control of highways, can 
charge rates in excess of ordinary business profits. In 
the case of railroads, the monopoly is not as complete, 
but competition is greatly restricted. 

The underlying idea of Professor Adams's paper 
seems to be that where two railroads operate through 
practically the same territory, and one has a more advan- 
tageous route than the other, rates shall be fixed at a 
point that will give the weaker railroad a fair return 
on its actual investment (in other words, expressed in 
economic terms, make its route "no-rent land") ; and that 
the excess earnings, which such rates permit the better 
located railroad to receive, shall be treated as economic 
rent attaching to that railroad land, and shall be taken 
by the government. 

We know that in the case of ordinary commodities 
prices are determined by cost on the poorest land in use, 
or "at the margin." Larger profits due to a lessened 
cost of production at other points make rent. Professor 
Adams would bring railroad charges down, by regulation, 
to cost of service of the least advantageous route, just as 
competition will bring down prices where there is no 
monopoly. 

B. H. Myer : I have before me the papers of Messrs. 
Williams and Whitridge and the discussions of Messrs. 
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Whitney, Rosewater, Mathewson, and Pleydell. The 
general impression created by all of these collectively 
is that Messrs. Rosewater and Pleydell are perhaps the 
only ones in this group who recognize in valuation and 
allied proceedings rights of the public of sufficient merit 
to compel consideration. Mr. Rosewater not only sug- 
gests the incongruity of showing the practical impossi- 
bility of making valuations on the one hand, and of urg- 
ing specific valuations in contentions before courts on the 
part of public utilities on the other hand. Mr. Rose- 
water furthermore suggests the very important idea that 
valuation has a direct bearing not only upon questions of 
rates and service, but also upon the wages of employees 
of public utility corporations. It is well understood that 
the investor naturally seeks the largest possible return 
in the form of interest and dividends; that the public 
desires the best possible service at the lowest possible 
rates; and that the employees are constantly striv- 
ing, and properly so, for increased pay and reduced 
hours. A fair valuation of the property devoted to the 
public use is one of the most important factors in ad- 
judicating the claims of these three great rival claimants 
to whatever surplus there is available for distribution 
among them. 

One of the most fundamentally important questions 
raised by Mr. Williams is whether public utilities shall 
be permitted to earn "that profit which is the ordinary 
reward of effective management or shall they be limited 
to an investment return on the capital employed." I re- 
gard this as a fair statement and a most serious question. 
In view of the fact that the so-called Wisconsin idea 
has been made so extremely conspicuous in this discussion, 
I will venture to state, in answer to Mr. Williams's ques- 
tion, that the Railroad Commission of Wisconsin has of- 
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ficially expressed itself to the effect that the rate of return 
which must be allowed to a utility depends upon the condi- 
tions and circumstances in each particular case. The rate 
of interest is influenced by national and international com- 
petitive forces modified by local conditions. One state 
or one corporation cannot arbitrarily segregate itself and 
stand in isolation as if exempt from these forces. What- 
ever rate of return is necessary to invite capital into the 
particular field of enterprise under consideration must be 
allowed by public administrative authorities; Payne et 
al vs. Wisconsin Telephone Co., 3 W. R. C. R. 1 ; also 
Hill vs. Antigo Water Co., 3 W. R. C. R. 623, and a 
number of other cases. 

Mr. Williams states what I must assume to be the fact, 
that the Interstate Commerce Commission objected to the 
passage of a bill requiring a "fair value" to be made of 
the property of the railway companies, and that instead 
it wanted the valuation restricted to the determination of 
the cost of reproduction. This Mr. Williams interprets 
to mean a desire on the part of the Interstate Commerce 
Commission to establish an ex parte valuation adverse 
to the carriers. If the first assumption is correct, does 
the conclusion follow? In my judgment, decidedly not, 
for the reason that the term "fair value" is an inclusive 
term embracing all the elements of value, which cannot 
be known except on investigation in each particular case ; 
while the cost of reproduction is, in my judgment, an 
element which enters into every "fair value." This ele- 
ment called cost of reproduction can be ascertained with 
respect to every property independently of all the other 
elements. It appears to me, therefore, entirely feasible to 
make a so-called physical or inventory value of railway 
and other public utility properties in order that the most 
important element in establishing values may be deter- 
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mined before the contingency which gives rise to the 
necessity of a valuation has actually arisen and must be 
speedily faced. According to Mr. Williams, the cost of 
reproduction would have "small utility" in cases involv- 
ing particular or group rates. He thinks that in cases of 
this kind the question is whether "in view of the value 
of the particular service, the rate fixed by the carrier 
bears upon that service with disproportionate severity." 
Everyone must agree with Mr. Williams to the effect 
that the value of the service must be taken into considera- 
tion in establishing a rate; but when the valuation of 
the service is caused to be made the measure of a particu- 
lar rate we may well ask, "By what measure do you value 
the particular service?" Even in the case of a particu- 
lar rate, has not the cost of service and the value of the 
property something to do with that rate, and are not 
these factors at least coordinate with the value of the 
service ? 

Mr. Williams further thinks that before incurring the 
"enormous expense" incident to establishing the cost of 
reproduction it should be determined what relation, if 
any, such cost of reproduction will have to the valuation 
of the railways. Making this question applicable to all 
utilities, a fair answer is that the exact relation of a par- 
ticular physical value to the total value of a particular 
utility is something which cannot be ascertained in ad- 
vance, but must be established in the light of all the cir- 
cumstances in each case. 

Mr. Mathewson, too, seems to have some anxiety about 
the great cost of doing such work and thinks it would re- 
quire from 50 to 100 years to make a valuation of the 
physical property of the railways in the United States. 
The states of Michigan, Wisconsin, Minnesota, and 
Washington spent less than three years each upon this 
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work, and I have not the least doubt that a score or more 
of engineers in New York City alone could successfully 
complete such a valuation of all the railways in the 
United States in less than three years. 

It is to be regretted that Mr. Williams devotes such a 
large part of his paper to adverse criticism of the Inter- 
state Commerce Commission, especially with reference 
to the matter of accounts. Having been a member of one 
of the committees which participated in the deliberations 
preceding the official promulgation of these accounts, I 
have some notion regarding the method of procedure, 
and I find myself quite unable to share the views express- 
ed by the writer of the paper. 

Returning to the matter of valuation, Mr. Williams 
suggests that valuations are frequently made "by sub- 
scribers to new issues of securities." But is this the only 
valuation which should be made? Can such a valuation 
be safely used in the determination of the many great 
interests with which the quasi-public property of public 
utilities is affected? Have we not heard much of the 
issuance of securities to the full extent of the earning 
capacity of a property and even greatly in excess of that 
capacity? And do we not know of instances where the 
promoters of such companies had disposed of all of the 
securities in the issuance of which they were instrumental 
before it was discovered that the permanent earning 
ability of that property was nowhere nearly equal to the 
burden imposed by such securities ? 

I think Mr. Whitney's remark, "Now how that value 
is to be made, I can no more guess than can Mr. Whit- 
ridge or Mr. Williams", is a just indication of the degree 
of seriousness with which these gentlemen regard the 
question of valuation. In other words, not one of them 
suggests a constructive program which intelligent men 
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may follow in the work of valuation and avoid the pitfalls 
which all of these gentlemen seem to think exist on every 
side. Mr. Whitney thinks that valuation for rate making 
should be based "upon the cost of building an up-to-date 
rival, capable of duplicating its work." It so happens 
that I have heard this duplication theory advanced by 
its ablest exponents from all parts of the United States. 
But not one of these has suggested that such an estimated 
cost of building a rival plant should be used as the basis 
for rate making. The investors of this highly ingenious 
method have suggested its use, so far as I am aware, 
only for the purpose of determining what they conceive 
to be the "going value" of public utility property. 

Mr. Mathewson asserts " . . . . That experience teaches 
that not one in a score of public service corporations will 
be subject to such a complaint as to its rates or service 
as to render its physical valuation a matter of impor- 
tance " It would be interesting to know to what 

experience he refers. This certainly is not the experience 
of the Wisconsin Commission. Among the hundreds and 
even thousands of matters which have come before us 
relating to rates and services there is scarcely one which 
does not involve the question of physical valuation. Mr. 
Mathewson refers to the Consolidated Gas case. The 
record of that case shows that physical valuation was a 
most important factor in the proceedings. 

I now wish to remark briefly upon the paper of Mr. 
Whitridge. A discussion such as his paper really calls 
for would greatly exceed in length the original, for the 
reason that Mr. Whitridge makes such a severe and, in 
my judgment, unjust attack upon my colleague, Mr. 
Roemer; and through Mr. Roemer he makes the same 
attack upon what Mr. Whitridge designates the Wis- 
consin idea and which he thinks has contaminated the 
New York commissions. 
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Mr. Whitridge is a lawyer and may thus be presumed 
to have some knowledge of the law. He is an officer in 
about a dozen different corporations and must, conse- 
quently, be familiar with the rules of business. He is a 
member of a considerable number of learned societies 
and must, therefore, have heard what scientific discus- 
sions are like. Mr. Whitridge's remarks with reference 
to Mr. Roemer show little evidence of any of these. I 
am constrained to say that if Mr. Whitridge were to file 
a brief with a higher court in the State of New York, 
constructed in the manner in which this paper is con- 
structed in so far as it relates to my colleague, it is not 
at all certain that the court would not promptly have 
such a brief stricken from the record. It seems to 
me that it is very clear from a reading of it, that Mr. 
Roemer's address did not touch upon the question of the 
particular elements involved in the valuation of the prop- 
erty of a public utility at all. If Mr. Whitridge had 
quoted in full the paragraph from which he excerpted 
certain sentences, the absurdity of his criticism would 
have been obvious. The paragraph in Mr. Roemer's ad- 
dress reads as follows : 

"That every legitimate element of value, whether tan- 
gible or intangible, might be considered, the law provides 
for the valuation of physical property and of all the prop- 
erty of a public utility 'actually used and useful for the 
convenience of the public' In view of the indefinite and 
uncertain statements found in the opinions of most of the 
courts regarding the elements of value that properly and 
necessarily enter into the matter and must, therefore, 
be considered in arriving at the fair and just valuation 
of the active property of a public utility, the legislature 
wisely extended the latitude of the inquiry so that no 
infirmity in the scheme of valuation proposed might exist 
because, perchance, of some transgression of the provi- 
sions of either the state or the Federal constitution in- 
hibiting the taking of private property for public pur- 
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poses without just compensation being made to the owner 
thereof. Between the Scylla of a physical valuation and 
the Charybdis of a stock and bond valuation the Com- 
mission is thus' left by the law to steer its course in arriv- 
ing at a valuation for earning purposes which will be just 
to the legitimate investment upon the one hand, and fair 
and equitable to the public upon the other hand. The duty 
thus imposed upon the Commission is the gravest and 
most important of all its functions. The value of every 
security of a public service corporation in this state will 
be determined and perhaps irrevocably fixed by the ap- 
praisal made by the Commission of the property of such 
corporation upon the credit of which such security was 
issued. There can be no escape from this conclusion. 
The effect will be of far-reaching importance. Fair and 
reasonable as such appraisal may be, it will signify to 
the world that in the future public utilities in this state 
will cease to be subjects for speculative investments. It 
will also indicate that which is more important, to wit, 
that actual and bona fide investments in such concerns, 
when providently made, will be secure under state super- 
vision and the adequacy of the security will be maintained 
by a strict enforcement of the law requiring, wherever 
and whenever possible, an adequate depreciation reserve 
fund to be set aside so that the physical plant may at all 
times be maintained to a maximum of efficiency, and the 
integrity of the investment may not be impaired from any 
cause or contingency incident to the operation and use 
of the property." 

Furthermore, if Mr. Whitridge had been informed of 
the methods employed by the Wisconsin Commission, as 
were the most of his auditors, he would probably have 
hesitated before expressing views so diametrically op- 
posed to the facts. Any report of a valuation by the Com- 
mission refutes his assertion respecting the views of the 
Commission or of any of its members. The following 
extract from the syllabus in the case of the State Journal 
Printing Company vs. the Madison Gas and Electric Com- 
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pany 1 will suffice as an illustration of which many others 
might be adduced from numerous decisions of the Com- 
mission: In arriving at these valuations consideration 
was given to the cost of reproducing these plants new ; the 
cost of' reproduction new less depreciation, or the present 
value ; the original cost and the book value to the present 
owners of the respective plants as disclosed by the con- 
struction accounts and balance sheets; their capitaliza- 
tion; their earning value as based upon a 7. 5 per cent 
earning basis for the gas plant and on an 8 per cent earn- 
ing basis for the electric plant ; and on various other fac- 
tors that are more or less closely related to the matter 
of valuation. 

Mr. Roemer and other members of the Wisconsin Com- 
mission would like to know in what official document Mr. 
Whitridge can find even a vestige of support for the 
statement that, "The Wisconsin philosophers have frank- 
ly funked the whole thing and sought shelter for them- 
selves behind the experts." We have listened many hours 
to the testimony of experts and have considered thou- 
sands of pages of their documents relating to valuation, 
but we are not aware of having become the slaves of 
any one or all of these estimable gentlemen called experts, 
as our official decisions will amply demonstrate. 

Mr. Whitridge says that "good-will must be recognized 
as an element of value", if competition in public utilities 
can be conceived of under the Wisconsin doctrine. Ref- 
erence to the Wisconsin Public Utilities Law shows that 
the whole theory of the law is — what must long have 
been apparent to the most of the members of this Associa- 
tion — that competition as a guarantor of reasonably ade- 
quate service at reasonable rates has failed everywhere 
the w orld over; and the Legislature of Wisconsin, in my 

U W. R. C. R. soi. 
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judgment very wisely, predicated the whole of this legis- 
lation upon the theory of monopoly in the public utility 
business. With reference to the telephone business a 
slight modification of this idea was incorporated in the 
statute, but this requires mention only in the passing. It 
is, therefore, novel that Mr. Whitridge should promul- 
gate the idea of good-will as an element of . value in a 
monopolistic business when scarcely one of the many able 
attorneys for public utility corporations who have ap- 
peared before the Wisconsin Commission during the past 
years has advanced such claims. Assuming, however, for 
the sake of argument, that Mr. Whitridge's claim of 
good-will as an asset in a public utility enterprise should 
be recognized, does it not follow that "ill-will" should 
then also be recognized as a liability; and might not Mr. 
Whitridge be able to point out certain public utility 
properties in the City of New York, for instance, which, 
because of their subservience to the ideas which he has 
represented before the Economic Association, have ac- 
cumulated a sufficient volume of ill-will to be completely 
submerged ? 

It is also to be regretted that in his animadversions 
with respect to my colleague, Mr. Roemer, Mr. Whit- 
ridge must go out of his way to cast reflections upon 
"the arch and senatorial Wisconsin philosopher." The 
theory of this worthy gentleman, in matters referred to, 
appears to Mr. Whitridge to be "unlimited nonsense." 
All members of the Association who have heard the 
senior senator from Wisconsin characterize many of the 
things for which Mr. Whitridge apparently stands may 
imagine for themselves the kind of answer to his as- 
sertions Mr. Whitridge would receive from the senator. 
Furthermore, due largely to educational campaigns of 
this same Wisconsin senator, there exists in the State of 
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Wisconsin a high degree of general intelligence with 
respect to public questions ; and the great masses of our 
people have long since repudiated the antiquated notions 
with respect to corporate management to which this New 
York gentleman is apparently still addicted. 

In concluding his paper Mr. Whitridge says "that 
the people of this country have, I think wisely, made up 

their minds that public service corporations should 

be subject to regulation." Like others of his class, 
fortunately rapidly decreasing in numbers among cor- 
poration managers, Mr. Whitridge professes friendli- 
ness toward the idea of regulation, but nevertheless 
promptly proceeds to demolish to the best of his ability 
every sane idea upon which such regulation must rest 
if it is to be of any substantial use to the public at large. 

In conclusion, I desire to express the hope that mem- 
bers of the Association and all others who read Mr. Whit- 
ridge's paper will study diligently the documents issued 
by the Wisconsin Commission, especially with reference 
to valuation in its relation to rates and service; and, in 
addition, inform themselves with regard to the many 
lines of activity embraced in the so-called Wisconsin 
idea. I am confident that every thoughtful man will 
arrive at the conclusion that Mr. Whitridge's remarks 
with reference to Mr. Roemer and the work in Wis- 
consin are full of blunders and misrepresentations for 
which even his obtrusive coquetry with the great names 
of Huxley and Mommsen cannot atone. 



